Fair Political Practices Commisson

MEMORANDUM
To: Chairman Getman, Commissioners Downey, Knox, and Swanson
From: Lawrence T. Woodlock, Senior Commisson Counsdl

LuisaMenchaca, Generd Counsdl
Subject: Proposition 34, Permanent Adoption of Emergency Regulation 18428

Date: February 21, 2002

Introduction

In December, the Commission updated regulation 18428, which treats the reporting obligations
of “effiliated entities,” by adopting an amended verson as an emergency regulation. The amendments
were respongve to important statutory changes introduced by Proposition 34. In the intervening
months, no further need for amendment has come to light. The Commission must now consider
permanent adoption of the emergency regulation, which became operative on December 27, 2001, and
which will expire by operation of law on April 25, 2002.

Background

At its monthly meeting in October, 2001, the Commission considered the adoption of a
regulation implementing 8 85311, added to the Act by Proposition 34 to govern the aggregation of
contributions by “ affiliated entities.” The Commission decided that a regulation was not necessary to
explain or implement the new gatute, the language of which had been adopted by the Commisson asits
own “afiliated entities” regulaion in 1995. But in its memorandum to the Commission on this subject,
gaff recommended conforming amendments to regulation 18428, which establishes the reporting
obligations of “affiliated entities.” This regulation was amended in 1997 to accommodate the expanded
definition of “affiliated entities’ introduced by Proposition 208, now repeded by Proposition 34. Asa
result of the 1997 amendments, regulation 18428 contained provisions not supported by governing law
after passage of Proposition 34.

The Commission agreed at its December meeting that it should consder amendments to this
reporting regulation, as proposed in staff’ s earlier memorandum on § 85311, and accordingly the
Commission adopted an amended version of regulation 18428 as an emergency regulation. The
amendments adopted in December modify the first two subdivisons of regulation 18428, which at the
time provided that:

“(@ The combined activities of affiliated entities (see 2 Cd. Code
Regs. 18531.1) shdl be used to determine whether a monetary
threshold in the Political Reform Act or these regulations has been met



Chairman and Commissioners
Page 2 of 4

or exceeded.

(b) Affiliated entities which do not recelve campaign contributions shal
file one campaign statement reflecting their combined activities. The
campaign statement shdl be filed in the name of the person who
established, finances, maintains, or controls the affiliate or affiliates,
with an indication that the campaign statement includes the activity of
these entities. The campaign statements must indicate which entity
made each itemized payment. The committee shal identify on its next
campaign Satement the addition or deletion of any entity with which it
becomes affiliated or with which it ceases to be afiliated.” (Emphasis
added.)

1. The December Amendmentsto Subdivisions (a) and (b)

Prior to the emergency regulation, subdivision (&) contained a reference to regulation 18531.1.
That regulation implemented the aggregation provisions of Proposition 208, and had accordingly been
repeded. The citation to it in regulation 18428 was therefore deleted. 1t was replaced by areference
to § 85311, which governs contributions of “ affiliated entities,” aswell asareferenceto 2 Cal. Code
Regs. 18225.4, which provides for aggregation of their independent expenditures. By amending
subdivision (@) in this fashion, the Commisson made it clear that the scope of this reporting regulation is
limited to entities thet are affiliated by their decisons to make contributions or independent expenditures,
thereby affecting Cdifornia campaigns, but not for reasons of ownership, structure or “control” in areas
not regulated by the Act.

Subdivison (b) imposed areporting obligation couched partly in the language of the Proposition
208 version of 8 85311. Prior to Proposition 208, when one entity “ directed and controlled” the
contribution decisons of another, they were classified as “ffiliated entities.” As amended by
Proposition 208, § 85311 spread a much wider net, providing as follows:

“All payments made by a person established, financed, maintained, or
controlled by any business entity, labor organization, association,
politica party, or any other person or group of such persons shall be
congdered to be made by a single person.”

Proposition 34 replaced that statute with the current verson of § 85311, which now (after
amendment by SB 34) reads asfollows.

(@ For purposes of the contribution limits of this chapter, the following
terms have the following meanings:
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(1) “Entity” means any person, other than an individud.
(2) “Mgority owned” means an ownership of more than 50 percent.

(b) The contributions of an entity whose contributions are directed and
controlled by any individua shdl be aggregated with contributions made
by that individua and any other entity whose contributions are directed
and controlled by the same individud.

(c) If two or more entities make contributions that are directed and
controlled by amgority of the same persons, the contributions of those
entities shal be aggregated.

(d) Contributions made by entities that are mgority owned by any
person shdl be aggregated with the contributions of the mgority

owner and al other entities mgority owned by that person, unless those
entities act independently in their decisions to make contributions.

Before the Commission’s action in December, regulation 18428 reflected effiliation criteria
added to the Act by Proposition 208, highlighted in boldface type on page two, which was deleted from
regulation 18428 as incons stent with the current version of § 85311. The language remaining after
deletion of these four words more closdly tracks the current wording of 8 85311 and regulation
18225.4.

To precisaly reflect the current statutory language, the Commission decided to delete the four
words left over from Proposition 208 and to insert the words “directs and” before “controls’ in the
fourth line of subdivision (b), to indicate that the standard of “ affiliation” for reporting purposesis the
same as the standard used for aggregating contributions in § 85311, and independent expendituresin
regulation 18225.4. The Commission aso inserted the words “ expenditures of the” following the word
“controls” to bring the regulation fully into line with Lumsdon and Kahn,* the Commission’s 1976
opinions which established the understanding of “&ffiliated entities’ that underlies the current version of §
85311.

The Commisson concluded that these amendments would reduce confuson among the
regulated public during the upcoming eections, and facilitate compliance with the Act’' s reporting
provisons if aggregation rules governing contributions and independent expenditures were the same as
the corresponding rules that define the reporting obligations of affiliated entities.

2. Deletion of Subdivision (c)

! Inre Lumsdon, 2 FPPC Ops. 140; In re Kahn, 2 FPPC Ops. 151 (1976).
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While portions of subdivisions (a) and (b) were amended in 1997 to bring the regulation into
conformity with the new aggregation rules of Proposition 208, the entirety of subdivison (c) was
drafted at the same time, for the same purpose. Under former regulation 18531.1(b), construing the
broader “affiliation” standard of Proposition 208, “dl contributions made by &ffiliated entities shal be
considered to be made by asingle person.” Subdivision (c) was added to regulation 18428 to require
disclosure of all contributions made (or expected to be made) within two years by entities affiliated with

the reporting party.

Under current law, contributions must be aggregated only when “directed and controlled” by an
entity other than the ostensible payor. With the loss of Proposition 208, there was no longer any
gatutory authority for requiring disclosure of “any” or “dl” contributions of affiliated entities, if they do
not meet the narrow criteriafor aggregation under the new 8 85311

The Commission decided in its December meeting to deete subdivison (c) so that filers will not
be required to recognize two sets of “ affiliated entities,” one set as defined by § 85311 and ancther,
broader group as defined by regulation 18428(c). The remaining subdivisions were renumbered
accordingly.

Staff Recommendation

The emergency regulation adopted in December brings regulaion 18428 into conformity with §
85311, and now indicates that aggregation rules governing contributions and independent expenditures
are the same as the rules that define the reporting obligations of affiliated entities. Staff recommends
permanent adoption of the emergency regulation without further change.



